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February 12, 2010

TO: San Juan County Council Members

FROM: Common Sense Alliance

SUBJECT: Suggestions for completing a Critical Areas Ordinance review and approval
process for compliance with the Growth Management Act by December 31, 2010

The Common Sense Alliance understands that there may be several reasonable paths for the

completion of the Critical Areas Ordinance review in San Juan County and offers the following

comment and recommendations to the County Council regarding the process.  The Common Sense

Alliance recognizes that the successful completion and defense of the Critical Areas Ordinance

review, is a legal requirement for San Juan County.  Further, we support reasonable rules to protect

the San Juan Islands environment we all treasure.

I. Background on the present situation

A. Washington State law clearly defines the specific categories of critical areas that the

County is required to protect.  While the existing Critical Areas Ordinance (called

the “Sensitive Areas Ordinance”) is compliant with GMA as a part of the Hearings

Board-approved County Comprehensive Plan, the GMA requires the County to

conduct a periodic review of the County’s Critical Areas Ordinance.  The County

expects to have the review requirement completed by the end of this year.

B. San Juan County, as are about a third of Washington counties, is past due for

completion of the required Critical Areas Ordinance review, but this is not a reason

to rush through the review process or jump to conclusions regarding the need for

revisions.
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C. Some interest groups, agencies and citizens have claimed that the regulations in the

existing Critical Areas Ordinance are not sufficient to protect the critical areas as

required by the law, but others believe that the evidence around us reveals that the

current provisions and the commitment of San Juan islanders to good stewardship of

our natural resources are generally working very well.

II. Goals

A. Conduct the Critical Area Ordinance review of the existing ordinance as

required by State law.

B. Make adjustments to the County’s existing Critical Areas Ordinance IF,

and only to the extent, necessary, based on that review.

C. Complete a broad public participation process at every stage in the review.

D. Finalize the Critical Areas Ordinance review by year’s end.

E. Successfully defend the Critical Areas Ordinance work product and San

Juan County regulatory positions, if challenged.

III. Process:  Essential steps to compliance.

As indicated in our memorandum of February 4, 2010, we continue to support the general process

proposed by the Prosecuting Attorney and look forward to working with our neighbors, the

Planning Department and the County Council to complete the Critical Areas Ordinance review in a

fair, efficient and legally sufficient manner by the end of 2010.  We believe that the following steps

are essential to this objective as well as to public confidence in home rule process.  We know that

the exact timing of steps will have to be coordinated with other agenda items and the availability of

Planning Department personnel, but we believe the dates suggested below indicate the goal of

completing the Critical Areas Ordinance review in 2010 is achievable.

A. The County should conduct an open scoping Critical Areas Ordinance review

process during which members of the public, County staff, interested organizations,

and State agencies can express any specific concerns that the County should

consider.  If the submitted comments recommend additional regulations or regulatory

changes, the recommendations should include references to legal requirements and

San Juan County-relevant “best available science.”  We believe that this step is

necessary to enable the County to avoid either wasting scarce resources on matters

about which there is agreement or failing to identify matters requiring additional

research and analysis early enough in the process to avoid unnecessary delay in

completing the review.  (Start March 15th, complete by May 1, 2010)
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B. The County Planning staff should publish the list of the submitted concerns and

recommendations and invite public comment regarding the submitted concerns,

including references to how the proposed changes could affect compliance with the

14 GMA requirements.  (Start June 1, complete by August 1, 2010)

C. County Planning staff should organize, list, and submit the recommendations and the

public comments to the Council in a format that allows the Council to understand the

issues raised by each recommendation.  (Complete for Council review by

September 1, 2010)

D. The County Council should discuss the listed items and take action on each item to

accept, reject or request additional information.  (Complete by October 1, 2010)

E. The County Council should direct staff to write draft regulations for each specific

action item.  The draft regulations should include a “regulatory impact statement”

and a “community cost/benefit assessment” considering each of the GMA goals for

each item.  When the County Council feels the current ordinance or amended

ordinance is adequate, the staff and the Prosecuting Attorney shall draft the reports

and backup documentation necessary to demonstrate that the process has been

completed and the County’s ordinance is GMA-compliant.  (Complete by

November 1, 2010)

F. The County Council should conduct public hearings on the proposed response to the

Critical Areas Ordinance review (i.e., amended Ordinance and/or reports and

documentation supporting the County’s findings and conclusions regarding

compliance) no later than November 15, 2010 to allow time for further review and

changes as may be necessary.  (Complete by December 1, 2010)

G.  Passage of the final Critical Areas Ordinance response by December 31, 2010.

IV. Other Important Actions:  While the scoping process is moving forward, the Council

should consider and adopt several policy and process guidelines.

A. Council Policy:  Existing Critical Areas Ordinance rules and regulations, and the

administration of those rules and regulations, shall be fully discussed and evaluated

before any additional rules and regulations are drafted or considered.

B. Council Policy:  Rules and regulations affecting the citizens of San Juan County

shall restrict the rights and options of citizens only to the extent shown to be
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absolutely necessary to comply with the GMA and other applicable legal

requirements.

C. County Policy:  Proposed rules and regulations shall be fully vetted, and an

appropriate risk assessment considering each of the GMA goals shall be drafted, so

the public and the Council understand the likely consequences the new rules will

have for our community. The assessment shall include the cost to the County and a

report on the ability of the County staff to fairly enforce and administer the rules

D. County Policy:  Any new rule proposal shall fully explore non-regulatory solutions

that may be available.  (The purpose of this policy is to minimize unintended

consequences before the fact rather than try to fix them after the fact.)

E. County Policy:  Any new Critical Areas Ordinance provisions shall apply only to

new developments on unimproved property and undeveloped areas of property that

has been developed.  Existing structures, site improvements and developed areas on

a parcel shall be considered to be vested legal uses.  These developed uses shall not

be encumbered by a non-conforming classification. The owners of property with

developed areas shall continue to enjoy the rights and be subject to obligations as

they existed prior to the time a new ordinance is adopted.  Furthermore, to protect

reasonable expectations of property owners and to promote certainty in the

application of any new Critical Areas Ordinance provisions, owners of undeveloped

properties may apply for approved development site plans that will also be vested

and shall continue to enjoy the rights and be subject to obligations as they existed

prior to the time a new ordinance is adopted.

F. County Policy:  In considering protections for wildlife and wildlife habitat, the

county shall recognize that the “no net loss” concept is not required by the GMA and

shall not be imposed by the Critical Areas Ordinance in the upland areas of the

County.  Furthermore, consideration regarding the “functions and values” of critical

areas shall take into account the County as a whole and the special circumstances

applicable to San Juan County, including the Comprehensive Land Plan regulations

of a 5-acre minimum lot size for rural farm forest designations, the net gains of the

Land Bank and Preservation Trust Properties and the relative lack of urban and

industrial uses in the islands.

G. County Policy:  “Reasonable Use” provisions for property impacted by a critical

area designation or buffer shall restrict or condition the development or use only to

the extent shown to be absolutely necessary to comply with the GMA and other
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applicable legal requirements, and afford the property owner the maximum possible

use and enjoyment of the property.

H. County Policy:  Before designing any buffer requirements, the County Council shall

identify and specify the functions and values of the associated critical area that the

buffer is to protect and the functions of the buffer in providing that protection.  The

County Council shall also take current San Juan County stormwater regulations and

septic system regulations into account when assessing potential impacts to critical

area functions. The typical occupancy level and intensity of use expected from a

typical San Juan County residential use shall also be considered.

I. County Policy:  Consideration of regulations to protect fish and wildlife habitat

shall include the “best available science” regarding the resilience of the species of

concern. The goal of such policies shall be to protect sufficient habitat for a

sustainable species population, not necessarily providing the optimum habitat

conditions for the species or all areas that might be potential habitat.  Before

considering any provisions to protect fish and wildlife habitat, the County Council

shall designate by resolution the specific species to be protected so that the public

will be able to evaluate and effectively participate in the development of the

applicable provisions.

cc: San Juan County Administrator

San Juan County Prosecuting Attorney


